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CRIMINAL CODE AMENDMENT (CHILD MARRIAGE) BILL 2018 

Second Reading 

Resumed from 4 December 2018. 

HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [12.29 pm]: I will 
not take up much of the house’s time in addressing the house as the lead speaker for the opposition on the 
Criminal Code Amendment (Child Marriage) Bill 2018. The merits of the initiative were satisfactorily set out 
in the second reading speech delivered on 4 December 2018. The bill was originally introduced into the other 
place on 31 October 2018 and the whole debate, including the Attorney General’s second reading speech, took 
no more than, I think, about half an hour or 40 minutes. On 28 November 2018, the bill was read a third time 
in the other place and received in this place, which was probably on the first opportunity after a couple of weeks’ 
break. Since then, that is where it has remained. 

There is nothing controversial about the bill. All it does is delete a defence contained in the Criminal Code that has 
long been redundant and cannot now be availed of by anyone charged with offences under that section. That in 
itself is a meritorious aim—to get rid of it. Having said that, though, one would have thought that the parliamentary 
time that was occupied to pass an amendment to the Criminal Code to dispose of a defence that no-one can use 
could have been better utilised. We had a lot of talk about how nothing was done in respect of the Coroners Act 
amendments under a previous government, which ignored the fact that a lot of work had been done behind the 
scenes. When the Attorney General came to office in March 2017, he introduced a bill, which he had bragged 
about, that contained some low-hanging fruit and concerned just one or two recommendations out of a vast number 
of recommendations in a review of that legislation. For all his complaints about how nothing had been done, he 
has been in office three years and nothing further has emerged, and it took him 18 months or more in order to get 
that small amendment through. We have legislation like the Residential Parks (Long-stay Tenants) Amendment 
Bill 2018, which was urgently reported on in March last year because the government was anxious to get it through. 
The government bragged about how it was going to introduce reforms in July 2017, but that bill has been sitting 
there gathering dust ever since March last year. A year has passed and we have not seen the bill since, yet we are 
taking up parliamentary time to remove a provision in the Criminal Code that, at worst, takes up some ink in the 
Criminal Code but does nothing else. 

We are not going to stand in the way of this bill. Other members may have something to say about it. The merits, 
as I have indicated, were explained by the Leader of the House in the second reading speech. It is the sort of 
amendment that one would sensibly think would be part of an omnibus bill to correct various anomalies in a raft 
of statutes rather than in a standalone statute, or that it should be part of a general clean-up of the Criminal Code 
that accompanies other amendments of merit. This bill is uncontroversial. It seems to be a waste of parliamentary 
time and effort to deal with it as a standalone piece of legislation, although I suppose its major credit is that it 
allows the Attorney General to say, “Hey! Look, I’m a great reformer because here’s another bill that I have got 
through the house.” So be it, if that is what he needs. 

HON ALISON XAMON (North Metropolitan) [12.33 pm]: I rise on behalf of the Greens to indicate we will be 
supporting this legislation. The Criminal Code Amendment (Child Marriage) Bill 2018 removes the defences in 
the Criminal Code to sexual offences against a child under 16 years that are based on the parties being lawfully 
married at the time. I understand this arose because a particular member of the public wrote to the then Minister 
for Child Protection, and drew her attention to the issue, suggesting that it was probably useful for us to address 
the anomaly in this legislation. Of course, we know that marriage does not come under state law—it is commonwealth 
law—and that the defences in the WA Criminal Code reflect a time in the past when the commonwealth 
Marriage Act 1961 permitted marriage of girls under 16 years of age, subject to certain conditions. Now, however, 
that same Marriage Act does not permit a person under 16 years to lawfully marry under any circumstances 
whatsoever, nor does it recognise as valid any marriage that has been solemnised overseas if either party was under 
marriageable age. Under the act, “marriageable age” generally means 18 years, but in exceptional circumstances, 
and with the authorisation of a judge or magistrate, it can be 16 or 17 years. In no circumstances does it mean 
a child under the age of 16 years. The defences are therefore redundant and the bill removes those redundant 
conditions to reflect the state of marriage law in Australia. 

I think, importantly, and I want to make sure that I have this on record, the bill makes no change to any right that 
a person who has been through a purported marriage that is void may have to apply to the Family Court—for 
example, for orders in relation to property, maintenance or any children born of the relationship. I thought it was 
important to make sure that that was clearly on the record. That is my understanding from the briefings that I have 
received on this piece of legislation, so I want to ensure that it is clear that none of those rights will be impacted 
by this legislation, should it be passed. 
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The bill is consistent with preventing sexual abuse of children and educating the broader community about the age 
at which Australia allows people to marry. Therefore, the Greens will be supporting its passage. 

HON NICK GOIRAN (South Metropolitan) [12.36 pm]: I rise as the shadow Minister for Child Protection to 
express my support for the bill before the house, the Criminal Code Amendment (Child Marriage Bill) 2018. 

At 9.40 this morning, I received an email that provided me with the business program for today. To my surprise, 
this bill had been elevated to the number one priority by the government for the business of today. Although I support 
the bill and will make a few additional remarks in a moment about it, it strikes me as odd that the Leader of the 
House and this government have decided that on Thursday, 20 February 2020, with about 12 months to go between 
now and the election and a precious few months to get important reforms through the Parliament, that the number 
one priority today is the Criminal Code Amendment (Child Marriage) Bill 2018. If I know this government, the 
Leader of the House and the Attorney General, they will be quick as a flash to issue a media release, tweet away 
and beat their chests about how they have successfully passed the Criminal Code Amendment (Child Marriage) 
Bill 2018. They should do that and they should be proud of their performance when they pass legislation of 
substance about something that will aid the people of Western Australia—the people who elected them to the 
treasury bench three years ago. 

Let us spend a moment to find out what is in this bill that justifies it being the number one priority on Thursday, 
20 February 2020. I might add, I received some time over the last 30 days or so, a document from the government 
entitled “LC Legislative Priorities February 2020”. Those who are unfamiliar with this, including those who are 
in the public gallery—we welcome them to the house—may not know what the LC legislative priorities are. 
LC legislative priorities are when the government of the day, currently the McGowan Labor government, informs the 
rest of the house that these are the number one priority pieces of legislation for the government for February 2020. 
Would members believe that there are 15 bills listed in this document that was provided by the government 
sometime in the last 30 days or so, and nowhere in that list of 15 is the Criminal Code Amendment (Child Marriage) 
Bill 2018? 

Hon Sue Ellery interjected. 

Hon NICK GOIRAN: Sorry, Leader of the House? 

Hon Sue Ellery: I was talking to your leader, who knows why we are doing this. 

Hon NICK GOIRAN: Maybe the Leader of the House should do that behind the Chair rather than rudely 
interrupting the debate on this bill, which the member has indicated to us is the number one priority today. 

Hon Sue Ellery interjected. 

The ACTING PRESIDENT (Hon Robin Chapple): Members, order! There will be no cross-chamber debate. 
Hon Nick Goiran is addressing the Chair. 

Hon NICK GOIRAN: The number one priority for the government today is a bill about which the second reading 
speech, read out by Hon Sue Ellery in her capacity as the representative of the Attorney General, states — 

These defence provisions have no legal operation in Australia … 

Later in the speech she said — 

… it is not possible for a person to be lawfully married to a child under 16 years of age in Australia. 

She goes on to say — 

… the provisions in the Criminal Code are defunct … 

The Leader of the House told us all this last year or whenever it was. In fact, it was the year before, if I am not 
mistaken. When was this bill introduced by the Leader of the House? The second reading was adjourned on Tuesday, 
4 December. Let no-one be confused that 4 December was 4 December 2019—not on your nelly! This was 
4 December 2018! This bill has been languishing on the table for more than a year. Now the Leader of the House 
has decided that the number one priority for the people of Western Australia is the Criminal Code Amendment 
(Child Marriage) Bill 2018, which she herself says has no legal operation in Australia. Do members know that if 
we do not even pass this bill or if we just tear it in half, it will make no difference whatsoever? Whether this bill 
passes today makes no difference whatsoever. The Leader of the House knows full well that it has not been possible 
since 1991 for a person aged under 16 to marry, but the government has brought in this ridiculous legislation to 
repeal an inoperative piece of law. That is the number one priority of the McGowan Labor government. Instead of 
doing that, it should be getting on with the High Risk Offenders Bill 2019, which, according to the Leader of the 
House when she provided this list of 15 bills, was the number one priority. 

Hon Sue Ellery: Do you know there are two lists? No, you don’t. Perhaps you should check with your leader. 
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Hon NICK GOIRAN: All I can tell the people of Western Australia and the members here is that one person gets 
to decide what is on the daily business program, and that is the Leader of the House. She is the one who has decided 
that this is the highest-priority piece of legislation today. That is the list that I am interested in and the one that 
I am discussing at the moment. We are dealing with a bill about which the minister said in her speech — 

The proposed legislative amendments are necessary to avert inconsistent behaviour by members of the public. 

What inconsistent behaviour? No-one has been able to marry someone under the age of 16 since before 1991. That 
was 29 years ago. For 29 years, no-one has been able to do this anyway. Now the Leader of the House is saying 
that this is the number one priority for us. This goes to show exactly the problem with this McGowan government. 
It is not only obsessed with secrecy, but also, when we put it under pressure and tell it to do something, for goodness 
sake, because it has only another 12 months to go, it provides this so that the Leader of the House can get onto 
Twitter and her friend the Attorney General can issue one of his numerous media releases to tell us all how the 
government has passed this law to protect children in Western Australia. As the shadow Minister for Child Protection, 
I can tell members that this bill does nothing to protect the people of Western Australia. The Leader of the House, 
who is the Minister for Education and Training, continues to allow that students have to see their attackers at 
school every day. That is a serious matter, but instead she wants to deal with things like this and whether people 
can have cupcakes at school. We expect more of this government than for it to prioritise irrelevant pieces of 
legislation like this. Of course this bill will get the support of the opposition, as the shadow Attorney General has 
said. It is a redundant piece of legislation that should have been dealt with two years ago, when the government 
first brought it in. This is how the government handles the legislative agenda for Western Australia. I am very 
disappointed in this government. I expected more of the Leader of the House today than this. I ask the Leader of 
the House to get on with it so we can get on with serious bills like the High Risk Offenders Bill. 

HON SUE ELLERY (South Metropolitan — Leader of the House) [12.44 pm] — in reply: I thank two of the 
three members for their contributions to the second reading debate on the Criminal Code Amendment (Child Marriage) 
Bill 2018. Hon Alison Xamon sought confirmation that her understanding about there being no rights infringed 
upon is correct. That is, indeed, correct. 

For the sake of correcting the record, I need to make some comments about what Hon Nick Goiran has just put 
before the house. Before the parliamentary session started, there was a list of bills that were deemed noncontroversial. 
I contacted the various leaders of parties and sought their agreement that if we had the opportunity to pass those 
bills and they were agreed to be noncontroversial, they would agree. This bill was one of those. 

Hon Nick Goiran interjected. 

The ACTING PRESIDENT: Members, order! The Leader of the House is addressing the Chair. I would like to 
be able to hear the Leader of the House. Interjections are not of any value at this time. 

Hon SUE ELLERY: I sought agreement from the respective leaders of the parties. There were two lists. There was 
a list of priority legislation and a list of smaller, potentially noncontroversial bills, which, if we got the opportunity 
to deal with them, I would seek their agreement to deal with them. This bill is one of those. I made the judgement 
today that, given there was a half-hour spot between the end of private members’ business and the house breaking 
for lunch, it would be a sensible time to get one quick bill through. That is what I did, with the agreement of the 
leaders in this house. I am sorry that the honourable member is not kept abreast of the agreements that his leader 
enters into. 

Hon Nick Goiran interjected. 

The ACTING PRESIDENT: Member, that is enough interjection. 

Hon SUE ELLERY: I am sorry that Hon Nick Goiran is not kept abreast of the matters that are agreed between 
the respective leaders of the parties. That is an issue that he should take up with his leader. Other than that, I thank 
members for their support of the legislation and commend the bill to the house. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Sue Ellery (Leader of the House), and passed. 
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